IN THE DISTRICT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA


THE STATE OF OKLAHOMA, 
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Plaintiff,

)








)

vs.





)
Case No. CF-2003-1612







)
JUDGE JESSE S. HARRIS 

CEDRIC LUMAR JENKINS,

)

CLEON CHRISTOPHER JOHNSON,
)

RONALD STEVEN MASON.

)








)





Defendants.

)

DEFENDANT RONALD MASONS MOTION

TO QUASH FOR INSUFFICIENT EVIDENCE 


The Defendant, Ronald Mason, by and through undersigned counsel, moves to quash the information for insufficient evidence pursuant to the provisions of 22 O.S. § 504.1. In Support of the Motion, counsel shows the Court the following:

I. PERTINENT PROCEDURAL BACKGROUND


The initial information in this matter was filed April 9, 2003. The information alleged that Cedric Lamar Jenkins committed the crime of first-degree murder in violation of Title 21 O.S. § 701.7. On April 17, 2003 the state filed an amended information charging Cedric Jenkins with the additional crime of shooting with intent to kill and also charging Cleon Christopher Johnson and Ronald Steven Mason, Jr. with first-degree murder. 


On July 24, 2003 and July 25, 2003, a Preliminary Hearing was conducted in this matter, pursuant to the provisions of 22 O.S. §258. At the conclusion of the hearing, the Honorable Carlos Chappelle overruled the Defendant Ronald Steven Mason’s Demurrer to the sufficiency of the evidence and ordered the Defendant Ronald Steven Mason, Jr. to appear for District Court arraignment on the charge of first-degree murder. 


On August 8, 2003 the Court continued the District Court Arraignment to allow the defense to make motions on the transcript. The Court set a deadline of September 22, 2003 for the Defendant’s motion. The Court also set a motion hearing for October 17, 2003. Counsel for Mr. Mason requests the opportunity to argue the instant motion at the motions hearing scheduled for October 17, 2003. 

II. THE EVIDENCE AT THE PRELIMINARY HEARING

Brandon McGee was shot and killed on April 5, 2003. (Tr. 8, lines 19-21) The crime occurred within the boundaries of Tulsa County. (TR. 8, lines 17-18). 

On the night of April 5, 2003 Cleon Johnson, Cedric Jenkins, Dynisha Morgan, Ronald Mason and Gary (LNU) went to a Git-N-Go convince store. (TR. 112, lines 20-24). When they arrived at the store Dynisha Morgan went into the store to make a purchase. (TR. 113, lines 14-17). While in the store Dynisha met Brandon McGee. (TR. 113, lines 14-17)

When Dynisha Morgan exited the store Cleon Johnson, Ronald Mason and Gary (LNU) were conversing with Brandon McGee. (TR. 116, lines 16-20) After leaving the store Dynisha and the individuals she arrived with went to Dynisha’s friend’s apartment where Dynisha and Cleon Johnson intended on spending the night. (TR. 117, lines 7-24; 112, line 11-14)

Once at the apartment Cleon Johnson informed Dynisha that “they” were going to go buy some weed. (TR. 117, lines 25—118, lines 1-8)  Cleon Johnson, Cedric Jenkins, Ronald Mason and Gary (LNU) then left the apartment leaving Dynisha at her friend’s apartment.  (TR. 117, lines 25—118, lines 1-8)

At approximately 9:30 P.M. Brandon McGee picked up Teneania Mathis for a date. (Tr. 90 line 7) Mr. McGee and Ms. Mathis went to Mr. McGee’s apartment. (Tr. 43, line 11-15) Ms. Mathis testified that at his apartment Mr. McGee was in possession of marijuana. (Tr. 86, line 2)  Brandon McGee received a call and then informed Ms. Mathis that they had to “make a run right quick.” (Tr. 43, line 13-15) Then Brandon McGee drove himself and Ms. Mathis to a Git-N-Go convince store located at approximately 35th and Sheridan in Tulsa, OK. (Tr. 44, line 8-13)  At the store Ms. Mathis noticed approximately four black males ages 20 to 25.  (Tr. 44, line 24—45, line 25)  Ms. Mathis noticed Mr. McGee speaking with on of the individuals. (Tr. 45, line 1-2)  Mr. McGee retuned to his car and drove to the Lakewood Apartments which is located a short distance away. (Tr. 46, line 2-11)   The vehicle containing Cleon Johnson, Cedric Jenkins, Ronald Mason and Gary (LNU) followed the vehicle containing Mr. McGee and Ms. Mathis. (Tr. 46, line 2-11)   Once at the apartments the vehicles parked close to each other and Mr. McGee exited his vehicle went to the vehicle driven by Cleon Johnson briefly and then returned to his vehicle. (Tr. 46, line 13-18)   

Two individuals exited the vehicle driven by Cleon Johnson and walked over to Mr. McGee. (Tr. 47, line 3-10)   Mr. McGee was sitting in the driver’s seat with the driver’s door open with his feet out of the car and his back turned to Ms. Mathis. (Tr. 46, line 13-18)   Ms. Mathis heard a gun shot and saw a gun. (Tr. 48, line 5-20)   Then Ms. Mathis opened the passenger’s side door unbuckled her seatbelt and fled from the car. (Tr. 50, line 12-18)   On of the two occupants who exited the other vehicle chased Ms. Mathis. (Tr. 51, line 23)   The individual caught up with Ms. Mathis. (Tr. 52, line 2-3)  Ms. Mathis begged the individual not to kill her and then that individual shot Ms. Mathis in the hip. (Tr. 52, line 2-3)  

Also witnessing a portion of this incident was Tricia Lynn Jackson. Mrs. Jackson lived in the Lakewood Apartments on April 5, 2003. (Tr. 8, line 11) Mrs. Jackson witnessed a black male remove Brandon McGee from his car and drive Brandon McGee’s car across the street from the Lakewood Apartments and met another vehicle which was apparently waiting across the street. (Tr. 14, line 4-12; 17, line 14-17)  

During the preliminary hearing both Cleon Johnson and Cedric Jenkins were identified and implicated as being the two individuals that exited Cleon Johnson’s vehicle and were involved in the Murder of Brandon McGee. 

Teneania Mathis identified Cedric Jenkins as being the individual that she begged for her life and the individual who shot her in the hip. (Tr. 66, line 7-19)  Dynisha Morgan testified that Cedric Jenkins told her that he had shot a lady. (Tr. 122, line 12-13)   Tricia Lynn Jackson identified Cedric Jenkins as the individual whom removed Brandon McGee from his vehicle and drove Brandon McGee’s vehicle across the street. (Tr. 14, line 12—17, line 17)  

Dynisha Morgan testified that on one occasion Cleon Johnson told her that he had shot Brandon McGee. (Tr. 163, line 24—164, line 2)  And while Teneania Mathis was unable to identify Cleon Johnson during the preliminary hearing she testified that after previously viewing his picture in a newspaper article that she was 99.9 % sure that Cleon Johnson was the individual who shot and killed Brandon McGee. (Tr. 90, line 22—91, line 15)   

The evidence against Ronald Mason is as follows. Mr. Mason’s fingerprint was recovered on the outside window of Mr. McGee’s vehicle. (Tr. 170, line 16-21)  There were also several unknown fingerprints recovered from the vehicle. (Tr. 174, line 6-8) Detective Watkins testified that he did not recover any of Ronal Mason’s fingerprints inside Mr. McGee’s vehicle. (Tr. 174, line 15-16)  Detective Watkins’s could not say when the fingerprint was placed on the outside window of Mr. McGee’s car. (Tr. 174, line 13-14) Detective Watkins’s even went as far as to say it was possible that Mr. Mason could have simply touched Mr. McGee’s window while he was walking by the car and that is how the fingerprint was placed on Brandon McGee’s car window. (Tr. 174, line 18-20)

Also during the preliminary hearing Dynisha Morgan testified that Cedric Jenkins told her that Ronald Mason had shot and killed the guy. (Tr. 121, line 24—122, line 19) This testimony was objected to as hearsay on the first day of the preliminary hearing and that objection was overruled. (Tr. 121, line 24—122, line 19) On the second day of the preliminary hearing, July 25, 2003, an objection was raised to the same statement as to hearsay and the court ruled that that the statement would not be considered against Ronald Mason. (Tr. 156, line 24—159, line 6)
 It is unclear to defense counsel whether or not the hearsay statement of Cedric Jenkins implicating Ronal Mason was considered in the magistrate’s ruling. 

III. Argument and Authorities 

A. The Statements Made By Cedric Jenkins Implicating Ronald Mason Are Inadmissible Hearsay As To Ronald Mason And Are Not Properly Admitted Against Ronald Mason.

It is the position of the Defense that the statement attributed to Cedric Jenkins by Dynisha Morgan is inadmissible hearsay as to Ronald Mason. Title 12 O.S. §2802 provides;

Hearsay is not admissible except as otherwise provided by an act of the legislature. 


Title 12 O.S. §2801(A) (3) provides;

“Hearsay” means a statement, other than one made by the declarant while testifying at the trial or hearing, offered in the evidence to prove the truth of the matter asserted 


The state of Oklahoma provided no hearsay exception that would justify the admission of Cedric Jenkins alleged statement against Ronald Mason’s interest.  The statement attributed to Cedric Jenkins is Mr. Jenkins own statement and is properly admitted against Mr. Jenkins. Title 12 O.S. § 2801 B.1.  However, the admission of such a statement against Mr. Jenkins does not by itself make the statement admissible against Mr. Mason. Phillips v. State, 989 P.2d 1017 (Okl.Cr.1999) and Workman v. State, 824 P.2d 378 (Okl.Cr.1991).  

Furthermore, to admit the statement attributed to Mr. Jenkin’s against Mr. Mason without Mr. Jenkin’s testifying would deny Mr. Mason his sixth amendment right to confront the witnesses against him. Bruton v. United States, 391 U.S. 123 (1968). 
B. Without the statements attributed by Cedric Jenkins Implicating Ronald Mason the state has only proved that at some point in time that Mr. Mason touched the outside window of Brandon McGee’s Car. 

Mere knowledge of a crime, presence during the commission of a crime, or acquiescence to a crime does not make an individual a principal in the crime. 

In order for an accused to be convicted as a principal in the crime, it is necessary to establish that he either directly committed the crime or aided and abetted in its commission. Aiding and abetting in the crime requires the State to show the accused procured it to be done, or aids, assists, abets, advises or encourages the commission of the crime. Mere presence or acquiescence, without participation, does not constitute a crime. 

Hindman v. State, 647 P.2d 456, 457 (Okl. Cr. 1982) (Internal Cites omitted)

Even if the state were to establish Ronald Mason’s presence at the scene of, acquiescence to or knowledge of the murder they must introduce some evidence that he “either directly committed the crime or aided and abetted in its commission”. The state has introduced no such evidence.

The admissible evidence against Ronald Mason shows that at some point Ronald Mason touched Brandon McGee’s window. The state cannot say that happened during the homicide of McGee. The state’s own witnesses testified that Ronald Mason was talking with Brandon McGee earlier that night. The state’s own witnesses identified both individuals that approached Brandon McGee’s car. Dynisha Morgan testified that at one point Cleon Johnson confessed to shooting Brandon McGee. Teneania Mathis testified that after viewing the newspaper article she was 99.9% sure that Cleon Johnson was the individual that shot Brandon McGee. In addition to confessing that he had shot a lady Cedric Jenkins was identified by both Teneania Mathis and Tricia Jackson. 

There was no evidence introduced of a plan to rob Brandon McGee. In fact to the contrary evidence was introduced at the preliminary hearing that Cleon Johnson told Dynisha Morgan that they were going to go “buy some weed”. (Tr. 118, 2-3) The state has failed to establish probable cause that Ronald Mason committed the crime of first-degree murder and the charge against him should be dismissed. 
Respectfully Submitted,













____________________________

Kevin D. Adams, OBA# 18914

1717 S. Cheyenne Ave

Tulsa, OK 74119  



(918) 587-8100












CERTIFICATE OF HAND DELIVERY

I hear by certify that a copy of the foregoing instrument was hand delivered on September 22, 2003 to the office of the following:

Mickey Hawkins

500 S. Denver, 9th Floor 

Tulsa, OK 74103








​​​​​_____​​​​​_______________








Kevin D. Adams

� In the transcript page 158 line 17 I cited Title 12 §2804 B.1 that was a misstatement, the appropriate cite was §2801 B.1 
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